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REAL ESTATE

Common Pleas Court Rules
| On Partition Actions in Pa.

BY ALAN NOCHUMSON
Specicid to the Lepal

n Bernstein v. Sherman, the Philadelphia

Court of Comron Pleas recently provid-

ed a glimpse into the esoleric world of lit-
igating a pariition action in Pennsylvania.

The procedurcs for a partition of real cstate
are dictatcd by the Pennsylvania Rules of
Civil Procedurc. The action must be com-
menced in the county in which the property
i3 located. The action may be brought by any
of the co-lenants. All the other co-tenants
must be joined as defendants. The complaint
must include a description of the property
and 2 staternent of the nature and extent of
the interest of each party in the property,

If the court ultimately decides there arc
sufficient grounds to partition the property,
the court must enter an order sctting forth the
naturc and extent of the property interests of
the respective parties,

APPOINTMENT OF MASTER

After issuance of the partition order, a pre-
Yiminary confercnce is held for the partics to,
among other things, consider whether they
can agree upon a plan of partition or sale,
simplification of any outstanding issucs, and
whether any issues or matiers relating to the
implementation of the order should be
referred to a master,

A master may be appointed to hear the

vatire maticr of to conduct any sale, or to act
upon only specified issues or matters relating
artmon ordcr The
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cmploy appraisers and other experis.
Afterward, the master is required to file a
written report and issuc a proposed order.
The written report muast include the fol-
lowing findings of fact: “Whether the prop-
erty s capable of division, without prejudice
to or spailing the whole, into purparts pro-
partionate in value to the interests of the co-
tenants; the npumber of purparts into which
thc property can be most advantageously

" divided, if partition proportionate in valuc to

the interests of the parties cannot be made;
the valuc of the entire property and of the
purparts; the mortgages, liens, and other
encumbrances or charges which affect the
whaole or any part of the property and the
amount due thereon; the ¢eedit which should
be allowed or the churge which should be
made, In favor of or against any party
beeause of use and accupancy of the proper-
ty, taxes, rents or other amounts paid, servic-

c8 rcndered. --habLhu::s Jm.umcd or benefits
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derived in connection therewith and there-
from; whether the interests of persons who
have nol appeared in the action, or of defeq-
dants who have elected to tetain their shares
together shall remain undivided; whether the
parties have accepted or rcjected the alloca-
tion of the purparts or bid thercfor at private
sale confined (o the partics; and whether §
sale of the property or any purpart not ¢on-
fined to the partics is required and if so,
whether a private or public salc will in its
opinion yield the berer price.”

The proposed order issued by the master
must include the following: “an appropriate
award of the property or purparts to the par-
ties subject to owelty where required; if
owelty is required, the amount of the awaeds
and charges which shal] be necessary to pre-
serve the respective interests of the parties,
the purparts and parties for ar against which
the same shall be charged, the time of pay-
ment and the manner of secaring the pay-
ments; the protection tequired for life ten-
ants, unborn and unascertained remainder-
men, persons whose  whereabouts  are
unknown or other persons in interest with

fespect to the receipt of any interest: and a
public or private sale of the property or part
thereof where required.”

After receiving the master's written report
and proposed order, any parly may [ie
exeeptions “lo rulings on evidence, to find-
ings of fact, to conclusions of law, or (o the
proposed ordet” “The court may, with or
without taking testimony, remand the rcport
or enter an adjudication ... which may incor-
porate by reference the findings and conclu-
sions of the master in whole or in part.”

SALE OF PROPERTY

If the property is incapable of division
without prejudice to or spoiling the whole,
the property must be offered for private sale
coulined to the parties. If any defepdant
OwDS & majority in value of the property, he
may object to any salc and instead request an
award of the property at a price fixed by the
cowt,

If division of the property can bc made
without prcjudice W or spoiling the whole,
the property may be divided in onc of the fol-
lowing manners: proportionately in value to

the interests of the parties; in as many puy-

paxts as there are partics entitled to the prop-
erty; or in thc most advantageous and con-
venien! manner,

Unless the property may be divided pro-

portionaiely in value to the intercsts of (he
Partics, notice of the proposed partition must
be served on all parties, The notice in the
ense of insbility o partiton must stawe Uit
the property will be sold gless objection is
made by the defendant Owning 4 majority in
value of the property.

The notice must also include “a description
of the praperty and the proposed parttition,
the valuation of the property ag a whole and
of the purparts, if any, into which it is pro-
posed to be divided, the mortgages, liens,
encumbrances or charges which affect the
whole or any part of the property and the
amounts due on account of the property. A
plan or map of the proposed division of the
Property may be attached to the notice” In
the alternative, the notice may specify 4 place
where the proposed plan and information
may be cxamjned.

If any party rejects the proposed partition,
the property must be offered for private sale
by open bidding confined to the parties,

In any private sale confined to the purties,
the property must be offered for sale both in
purpar(s and as 4 whole to determine which
will bring the greater price. No sale of the
whole or purpert will be confirmed unless the
amount bid equals or exceeds the valuation
as fixed by the court,
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If the private sale of the property is not
confirmed, the property will be sold at public
sale or at private sale not confined to the par-
ties. The sale is subject to the power of the
court to order a resale because of inadequacy
of price,

RECENT DECISION IN BERNSTEIN
In Bernstein, the defendant appeuled the
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trial ¢ourt’s ruling to grant exceptions filed

by the plaintiff to the master’s written report
and proposed order, In the rcport, the master
recommended that fopr propertics be each
conveyed to the plaintiff and defendant. The
propertics were assigned a value by the mas-
ter. Since the cumulative values of the prop-
erties were uneven, the master ordered that
the plaintiff, the party receiving the higher
value, pay 4 sum of money to effect an ¢ven
division. The master noted that his decree
was subject to credits due to maintain the
propertics and refinancing of exisling mort-
gages,

In his filed exceptions, the plaintiff in
Bernstein contended that, due to the mixed
nature and values of the properties, he did not
belicve it was not possible o divide the prop-
erties evenly, '

In granting the exceptions, the trial court
found that, “becausc the propertics owned
between the parties could ot be divided
without assignment of credit to equalize the
value, this method of partition would not lead
to an equal division of the property.”

Further, the trial court “found that this
method would require unnecessary court
intervention (to ascertain the actoal credits 1o

which the parties would be entitled) and
would only foster continued titigation.”

The trial court ultimately believed that,
“la]lthough the resolution the master pro-
posed is not unreagonable, because one of the
parties filed exceptions, ... [it] was required
to order the propertics be sold between the
purties.”

LESSONS LEARNED

As illustrated in Bernstein, a partition
order just marks the beginning of the proper-
ty dispute, The property must still be- sold
either by agreement or percourtorder o



